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DECI SI ON AND ORDER ON REMAND - AWARDI NG MEDI CAL BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Wbrkers' Conpensation Act, as anmended (33
U.S.C. 8901, et seq.), herein referred to as the "Act." The
hearing on remand was held on March 22, 2000 in Gulfport,
M ssissippi, at which time all parties were given the
opportunity to present evidence and oral argunents. The
following references will be used: TR for the official hearing
transcript, ALJ EXfor an exhibit offered by this Adm nistrative
Law Judge, CX for a Claimant's exhibit, JX for a Joint Exhibit
and RX for an exhibit offered by the Enployer/Carrier
(“Respondents”). This decision is being rendered after having



given full consideration to the entire record and the Board's

instructi ons on remnd.
PROCEDURAL HI STORY

This Admnistrative Law Judge, by Decision and Order
Awar di ng Benefits, dated May 2, 1997, concluded that Joseph D.
Nel son (“Claimant”) had been injured on October 31, 1988 in the
course of his maritine enploynent while working for Zapata
Hayni e Corporation (“Enployer”), that such injury had resulted
in periods of tenporary total and permanent total disability,
t hat he reached maxi num nedi cal inprovement on March 26, 1992
and that he was entitled to ongoing benefits fromthat date for
his permanent total disability. Cl ai mant was awarded certain
medi cal benefits, as was discussed at length in the deci sion,
and the Respondents were found entitled to the Ilimting
provi sions of Section 8(f) in view of Claimant’s nultiple
nmedi cal probl ens.

Respondents tinely appealed from said decision and the
Benefits Review Board, by Decision and Order issued on August
19, 1998 affirmed the award of permanent total disability, as
well as the award of Section 8(f) relief and approval of the
attorney fee of M. Dulin. However, with reference to the award
of “certain specific nedical treatnents and expenses,” the Board
vacated the “award to Cl ai mant of ongoi ng psychiatric counseling
with Dr. (Else) Tracy” and “remand(ed) the case to this
Adm nistrative Law Judge for reconsideration of the evidence
regarding this treatnment.” Nelson, SI. Op. at 3.

Wth reference to the award of benefits “for the cost of
domestic services three tines a week,” the Board reversed that
award and did not remand that issue to this Adm nistrative Law
Judge.

Wth reference to the award of “a stair clinber and a
treadm |l,” the Board also reversed that award and did not
remand the issue. Likewise, with reference to the award of a
“handi capped vehicle” to enable Claimant to get around wth
personal dignity, the Board vacated that award because,
according to the Board, “we are unable to ascertain wth
certainty exactly what the Adm nistrative Law Judge has awar ded
to Claimant” (Nelson, SI. Op. at 6), apparently because |

“interchangeably refer(red) to a ‘suitable van,’” a ‘handicap
accessible van,” a ‘suitable vehicle’ or a ‘handicapped
vehicle,”” and the Board has remanded that issue for

reconsi deration of all of the relevant evidence. (Nelson, Sl

Op. at 6)

Claimant tinely filed for reconsideration with the Board and
t he Board denied the petition by ORDER i ssued on June 2, 1999.



The parties were given an extensive amunt of tinme to
resolve this matter voluntarily so that Cl aimant could return
as best as possible, to the status quo ante he enjoyed on
Cct ober 30, 1988 and to enable himto go on with his life with
sone senbl ance of personal dignity, all of which he has been
denied as a result of his work-related injury and the Carrier’s
initial reluctance and then delay in authorizing the psychiatric
counsel ling that he needs so badly. Had the Carrier not dragged
its feet herein and had it met Claimant half-way, in a spirit of
cooperation and conprom se, these issues would have been
resolved | ong ago. However, such did not happen and a remand
hearing was held on March 22, 2000, at which Claimant, his wife
and Dr. Else Tracy testified on Claimnt’s behalf. Ms. Heather
Ann Laidlow, the Carrier’s adjuster, and Dr. Henry A. Maggio
testified on behalf of the Respondents. The official hearing
transcript, totaling 203 pages, was filed on April 10, 2000.

The Findi ngs of Fact and Concl usions of Law made in nmy My
2, 1997 Decision and Order Awardi ng Benefits, to the extent not
di sturbed by the Board, are binding upon the parties as the “Law
of the Case,” are incorporated herein by reference and as if
stated in extenso and wll be reiterated herein only for
purposes of clarity and to deal with the Board s mandate.

Post - heari ng evidence has been adnmtted as:

Exhi bit No. ltem Filing

Dat e

CX 11 Attorney Dulin’s letter suggesting 05/ 0
4/ 00

a briefing schedule

CX 12 Attorney Dulin's letters confirmng 05/ 19/ 00
The briefing schedul e
CX 13 Attorney Dulin’s letter nodifying 06/ 2
3/ 00
the briefing schedule
CX 14 Attorney Dulin's letter filing 07/ 03/ 00
CX 15 Claimant’ s brief 07/ 03/ 00
RX C Respondents’ bri ef 07/ 0
6/ 00

The record was closed on July 6, 2000 as no further
docunments were fil ed.

Summary of the Evidence
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Dr. Else Tracy, Claimant’s treating psychiatrist since
February 10, 1992, states as follows in her January 25, 2000
progress notes (CX 1 at 1-2)

1/25/00 Initial interview 9080. Psychiatric Eval uation
Nanme: Joseph Nel son.

| dentifying Data: 46 y/o white male, married with 3 children.
Di sabl ed wor kman. On Wrkman's Conp. Referral Source and
Reliability: Referred back by his attorney. Perm ssion from
wor kman' s conp.

Chi ef Conpl ai nt: Pain.

Present Illness: See old records. Has had a case with workman's
since 1996. Has continued to have transportation problenms - has
now a chauffeur sent fromLeaksville to take himto Dr’s visits.
Still under care of Dr. Denpsy, q 2-4 nos.

Still having chronic pain. Goes up and down. Very angry. |If (he)
had the nmeans to do harm to those he feels persecute him he
woul d. Let himgo to Pro Health in Mbile - water therapy 3 X
per week. Past psychiatric History: See prior chart.

Past Medical History: Still has diabetes nellitus. Insulin
Dependent. Bl ood sugars runni ng high since he had the flu. Cared
for by Dr. Denpsey, Dr. Kristin Vergunst, and Dr. Allgood. Dr.
Senpl es, opht hal nol ogi st. Has devel oped carpal tunnel syndrone
bilaterally - wearing braces on arns for past 2 yrs.

Fam |y Medical History:

Soci al and Devel opmental History: See old chart. Wfe has to
bathe him He can wash his upper body. Still having problens
with various appliances so can function nore independently.
Children are not giving him any problens.

Current Medications: See acconpanying list. Having BP probl ens,
it dropped to 72/52. Taken off his Demedex. Went up to 100/ 60.

Al lergies: Mrphine - rash. Talw n-psychosis, Talinase -
psychosi s.

Subst ance Abuse History: Denies snoking, street drugs, or
al cohol

Ment al St at us:
Appear ance: Obese m ddle aged nale. Dressed in blue shirt
and jeans and wearing a baseball cap. Clean and neat
Orientation, Alert, and oriented
Manner of Rel ating: Rapport is excellent. Tells me | taught
hi m so nuch that can use.
Thought Pattern and Content
Mood and Aff ect



Intell ectual Functioning

| mpressi on and Pl an

Meds
Labs
Recor ds
Therapy: Need to deal with the anger. Wants to live |ong
enough to enjoy life. To survive despite workman's
conp. (Whom he believes wants him to die.) Set sone
goal s.

Havi ng BP probs wi th hypot ensi on. Taken of f Denedex tenporarily.
Functi oning history obtai ned. Can get out and wal k around sone -
does nost days. Goes to tx. 3x per wk. Feels trapped at home as
can not get around - can't go visiting or to funeral. Needs
assi stance in dressing and bathing. Toileting - he can do. Cets
up 3:30 - leaves to go to pro health by 4 and back by 7 three
days per week. Walks in his yard on nice days. Watches sone tv,
until unconfortable in chair, and will lie down and neditate,
which relieves pain wthout “popping pills.” Plays wth
grandchil d. Has sensory deficit inlegs fromhips down. Legs can
not di stinguish between hot and cold. Pain in back in thoracic
area, and in shoulders. Neck feels stiff and headache at tines.
El bows t hrob. Nunbness in 5th and 4th digits of L. hand,

Mood - stays in a pretty good mood until things occur to
frustrate him Thenes are of social isolation. Frustration and
anger are a problem

WIIl see himfor now on a nonthly basis.

DI AGNGSI S

Axis 1: 309.0 Adjustnent disorder with depressed nood

At the hearing the parties announced that they had reached
the following interim arrangenment, i.e., one to last for
ei ght een nont hs, wherein the parties hereby stipulate as follows
(JIX 1):

1. The Enployee/Claimnt shall be entitled to receive
appropriate psychiatric care fromElse Tracy, MD. for a period
of
up to 18 nonths from Decenber 22, 1999, w thout order of the
Adm nistrative Law Judge assigned to hear this claim for the
Departnment of Labor. The right to receive such care shall
conti nue
during such time so long as the Enployer/Carrier is reasonably
satisfied that the care being rendered is nedically necessary,
appropriate, and is concerned with conditions causally rel ated
to



or exacerbated by the Enployee/Claimnt's back injury.

2. Enpl oyer/Carrier has agreed to provi de hone nodi fications
to the Enployee/Claimant in the formof a w dening of the front
door entrance to the Enployee/Claimant's house and a
nodi fication to the Enployee/Claimant's bathroom to install
handles or railing in the shower facilities.

3. The attorney for the Enployee/Claimnt has agreed to
accept the sumof $9,000.00 in full satisfaction of his right or
claimto attorneys' fees and costs pursuant to the award by the
Benefits Review Board's order of My 25, 1999.

As noted, the issues for adjudication included (1)
reasonabl eness and necessity of a suitabl e handi cap equi pped van
to be purchased by the Enployer and Carrier for the use and
benefit of the Claimant; (2) authorization of psychiatric
services of Dr. Else Tracy; (3) reasonabl eness and necessity of
sui tabl e handicap nodifications to the Claimant's residence to
be furnished by the Enployer and Carrier; and (4) associ ated
i ssues, including assessnment of reasonable attorney fee award
agai nst the Enployer and Carrier in favor of the Claimnt’s
attorney.

Dr. Tracy, called by the Claimant to testify as an expert
in the field of psychiatry, testified about her psychiatric
practice, and her treatment of Cl aimant begi nning February 10,
1992. She testified that Cl ai mant was referred to her jointly by
Dr. Denpsey, orthopedic surgeon, and M. Tingle, a vocationa
rehabilitation specialist. Her treatnment of M. Nelson was
intended to assist himwth the effects of surgeries as well as
chroni c pain. She acknow edged that the Carrier deauthorized
her treatnment of Cl aimant despite his obvious need for further
psychiatric services. (TR 113-116)

Dr. Tracy outlined her detailed psychiatric diagnosis of M.
Nel son - Chronic Pain Syndrome and Adjustnment Di sorder of Adult
Life with Di sturbance of Mood. She testified about the harnful
effects on Claimant’s nental state caused by the Carrier's
deaut hori zati on of her supportive psychiatric services. She
opined that Claimant's psychiatric conditions are causally
related to his accident and injuries sustained at Zapata. (TR
116-118)

Dr. Tracy further testified about her success in reducing
Claimant’s need for strong pain medications as well as his
ongoi ng need for her continuing psychiatric services. (TR 118)

Dr. Tracy offered detailed and very specific opinions
regardi ng the nedi cal necessity for a suitable handicap vehicle
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to be purchased by the Carrier for Claimnt. She testified that
t he handi cap vehicle woul d enhance Cl ai mant's senses of control
of his life, autonony, and i ndependence, and woul d decrease his
hostility, tension, depression and anger. (TR 118-119)

Dr. Tracy related the adverse effects upon Cl ai mant caused
by the poor system of transportation provided by the Carrier,
i ncluding van rental, as well as Access/CBI. She testified that

Cl ai mant was frustrated by this awkwar d, expensi ve,
transportation arrangenent, and "...he has thought of killing
hi msel f because of this.” (TR 120) Dr. Tracy stated that she

knew of no reason, from a nedical stand point, why Clainmnt
coul d not operate a properly equi pped handi cap vehicle. (1d.)

Dr. Tracy explained the nmedical necessity for suitable
nodi fications to Claimant's honme. (TR 121-122)

Dr. Tracy di scussed the narrative report of Dr. Maggi o, and
noted that both she and Dr. Maggio had reached essentially
identical diagnoses of Claimant's psychiatric conditions.
Despite Dr. Maggio's conclusions, Dr. Tracy opined that a
handi cap vehi cl e and resi dence nodi fications were reasonabl e and
necessary from a nedical standpoint. (TR 122-125)

Dr. Tracy was cross-exam ned and testified that she believed
that Clai mant could safely operate a suitably equi pped handi cap
vehicle. (TR 125-127) Dr. Tracy explained why Clai mant cannot
utilize a standard vehicle and requires a handicap equi pped
vehicle. (TR 131-132). She stated, "Listen, a car is freedom”
(TR 133) She equated purchase of a handicap vehicle for
Clai mant with purchase of crutches for him (TR 134)

Dr. Tracy was reexamned on direct, and testified that
purchase of a suitable equi pped handi cap vehicle would inprove
Claimant's nmental health and that |ack of such a suitable
vehicle was harnful to his nmental health. (TR 136)

The Enployer/Carrier called Ms. Laidlaw to testify in
support of the defense of the case. M. Laidlaw, a clains
consultant for the Carrier, has handled Claimnt's claim since
1995. (TR 145)

Ms. Laidlaw testified that the Carrier had changed from
providing for Claimnt a “van rental to Access/CBI, ... so that
we coul d better nonitor the needs."” (TR 146) She also testified
that the Carrier had agreed to widen Claimnt's front door
place a ranp at the front door and install rails in the
bat hroom (TR 147)



Ms. Laidlaw al so discussed the topic of suitable vehicles
for Claimant's transportation (TR 148-150) and, in response to
i ntense cross-exam nation, Ms. Laidlaw adm tted that she did not
know how much the Carrier had spent on rental vans and |inD
services since Claimant's accident in 1988. She could not,
however, deny that the amunt spent was in excess of $75, 000. 00.
(TR 150-151)

Ms. Laidlaw admtted that the |linmp services of Access/CB
were solely for nedi cal appoi ntnments pre-approved by the Carrier
and that the Carrier had purchased handi cap equi pped vehicles
for other Claimants. (TR 151-152)

Ms. Laidlaw offered her opinion that Claimant's injury is
ort hopedi c; thus, since his orthopedic surgeon had not insisted
upon a handicap vehicle for Claimnt, the Carrier would not
purchase such a vehicle. She offered this testinony despite Dr.
Tracy's testinmony of injury related psychiatric condition and
Dr. Tracy's opinion regardi ng reasonabl eness and necessity of a
sui tabl e handi cap equi pped vehicle. (TR 152-154) Noteworthy is
the fact that M. Laidlaw contradicted her direct testinony
regarding the reasons for the Carrier's change fromrental van
to lino services when she admtted that the Carrier decided to
refuse to pay for liability insurance on rental vans, an act
whi ch precipitated the change to |lino service. (TR 154)

Ms. Laidlaw admtted that the Carrier had failed, for a
period of approximtely three (3) years, to follow the Decision
and Order requiring suitabl e handi cap nodification of Claimnt's
home. (TR 154-155; 158) However, the Carrier took this position
because no physician had ordered nodifications of Claimnt's
bat hroom other than a recomrendation related to the need for
installing hand rails, despite Dr. Tracy's testinony. (TR 155-
157)

Ms. Laidlaw admtted that she had not performed any
investigation into suitable handicap vehicles, and she was
unable to give specific testinony thereon other than that the
Carrier has consistently refused to purchase one for the
Cl ai mant .

Dr . Henry Maggio was called to testify by the
Empl oyer/ Carrier. His curriculumvitae was introduced as RX-A.
He testified that he had evaluated Cl aimnt and diagnosed
Chroni c Pain Syndronme, Adjustnment Di sorder with Depressed Mood,
Three Back Surgeries, diabetes nellitus, hypertension and
exogenous obesity. Dr. Maggio testified to Dr. Tracy's treatnent

of Claimant, and conceded her success in treatnent. Dr. Maggio
descri bed nunmerous conplicating factors in Claimnt's course of
treatnment, including leg give away, I|imted nobilization,



transportation difficulties, di abet es, and feelings of
i mprisonment. (TR 162-169)

Dr. Maggi o stated, "Claimnt was extrenely candi d, honest,
and cooperative in his evaluation...." He noted sim |l ar honesty
in Ms. Nelson and he explained his interpretations of Dr.
Tracy's course of treatnment. (TR 168-170)

Dr. Maggi o explained his opinion that a Lincoln Navigator
or other handicap vehicle is not a medical necessity for
Claimant. Dr. Maggio stated, "It's not lifesaving, and it's not
going to change his condition.” (TR 171-172)

Upon cross-exanm nation, however, Dr. Maggio admtted that
he had seen Cl ai mant only once, and that Cl ai mant was never his
patient. He adm tted that he had never eval uated a Longshore Act
Claimant at the request of a Claimant's attorney; rather, al
Longshore evaluations he has perfornmed were at Enployer and
Carrier's request. Dr. Maggio admtted that nothing will cure
Cl ai mant - neither crutches nor orthopedic shoes nor a handi cap
vehicle. He admtted that from a psychiatric view point, the
purchase of a suitabl e handi cap vehicle woul d not harm Cl ai mant.
| ndeed, he admtted that the handicap equipped vehicle,
“...would be helpful."” (TR 183-186)

Dr. Maggi o acknowl edged a |ong standing know edge of Dr
Tracy, whom he described as his class nmate in nedical school
and stated, "Else's a good doctor." (TR 187)

Dr. Maggio admtted that he knew of no physician who had
restricted Claimant from operating a nmotor vehicle, and he
admtted that he did not know that Clainmant possessed a valid
M ssi ssippi driver's license. Likew se, Dr. Maggi o adm tted that
he did not know the applicable state | aw concerni ng operation of
a properly equi pped handi cap vehicle and that Claimnt is not a
mal i ngerer. (TR 187-189)

Dr. Maggi o revi ewed CX-10 ( phot ographs of vari ous scenes of
Cl ai mvant’ s resi dence) and testified regarding the reasonabl eness
and necessity for nodifications of his home, including properly
equi pped handi cap shower, commpde, and ranp. (TR 190-192)

Dr. Maggio further testified that he knew that Clai mant was
fully capable of, and, in fact, did regularly operate a notor
vehicle before his work rel ated accident of 1988. (TR 196-197)

The followi ng exhibits were offered by the parties as part
of the remand proceedi ng:

CX 1 are the nmedical records of Claimant’s treating
psychiatrist, Dr. Else Tracy. Mst noteworthy is the doctor’s



report of the visit of January 25, 2000, wherein the doctor
notes that he still has chronic pain; is very angry; and insulin
dependent. She notes that he believes that the Carrier w shes he
woul d di e.

Dr. Tracy's office notes of Claimant's visit of February 8,
2000 reflect that he feels trapped at home and needs assi stance
dressing and bat hing. She notes thenes of social isolation as
well as frustration and anger on his part.

CX 2 is Dr. Denpsey's nedical record of November 15, 1999,
reflecting the need for a replacenment lift chair for Cl ai mant.

CX 3 is Dr. Vergunst's prescription of January 17, 2000, for
| aboratory work for Claimnt.

CX 4 are e-mails between the attorneys wherein Claimnt’s
counsel advises Enployer/Carrier's counsel that the Carrier has
declined to provide liability i nsurance coverage for rental vans
and discussions concerning purchase of a handicap equipped
vehicle for the Clai mant.

CX 7 is former defense attorney Crawmey's letter to
Claimant's attorney regardi ng purchase of a handi cap vehicle.

CX 8 includes letters from Claimant's counsel to counse
opposite concerning handicap vehicle; authorization of Dr.
Tracy; transportation by Access/CBI; replacenent lift chair, and
home nodification as well as three (3) letters to this Court
from Cl ai mnt’ s counsel

CX 9 includes a cost estimate for handicap vehicle, tag,
title, insurance, and necessary handicap equipnment for a
sui tabl e handi cap vehicle to be purchased by the Carrier for
Cl ai mant .

CX 10 includes photographs depicting Claimnt's home and
lift chair.

JX | is the joint stipulation of the parties, wherein the
parties enter into stipulations concerning an interim
aut horization of Dr. Tracy; nodifications to Claimnt's hone;
and Attorney Dulin's acceptance of past due attorney fee.
Claimant’s counsel clarified these stipulations at pages 12-13
of the trial transcri pt and Enployer/Carrier’s counse
concurred.

JX 2 is alist of nedications of the Cl ai mant.

RX Ais Dr. Maggio s curriculumvitae.
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RX Bis Dr. Maggio' s narrative report.

Dr. Henry A. Maggio, Board-Certified in Psychiatry and
Neur ol ogy, and a nedical class mate of Dr. Tracy, has expressed
his opinions in his March 20, 2000 Sunmmary Report, a report in
evidence as RX B, wherein the doctor states as follows:

“This is a Sunmary Report on Joseph Nel son, 45 year old,
white mal e who was seen for an evaluation on 3-13-2000. This
eval uati on was done at the request of M. Richard Wthers,
Attorney At Law, Jacksonville, Florida for The Hartford
| nsurance Conpany who is the Carrier in this case. This invol ves
a long-term case of back pain, surgery, diabetes' conplications
and also a loss of mobility because of back and | eg problens.
Cl ai mant has had surgery performed by two different
neur osurgeons and al so has been followed by Dr. Else Tracy on a
nmont hly basis and | think he had stopped seeing her for a period
of time and recently returned for two visits which give a
di agnosi s of Adjustnent Disorder with Depressed Mod (309.00).
There's a series of questions posed to this exam ner which wll
be addressed at the end of the eval uation.

“M. Joseph Nelson canme to the office on 3-13-2000 havi ng
been transferred to the office by a |inmousine service provided
by the insurance conpany. He is acconpanied by his wife. They
were 30 minutes late for their appointment but | had been
notified that that would happen as he had to cone quite a
di stance from Lucedale to Gulfport. Claimant is noted to be a
rat her | arge and obese nmale who has difficulty wal king and has
two crutches for each hand that also go up the armfor support.
He cane into the office and was made confortable and his wfe
al so was waiting in the waiting room | returned a call to the
I i mousi ne service notifying them that they had, in fact, made
t heir appoi ntnment on tine.

“M. Nelson was invited into office where he was noted to
anbul ate slowy, leaning heavily on his crutches and he was
invited to sit in a high back, Ileather <chair that was
supportive. He questioned why his wife couldn't cone into the
evaluation and then | infornmed him gently that this was his
eval uation but | would make tinme available for her to come into
corroborate information and also to ask questions and he was
confortable with that. | explained to Claimnt the reason that
he was being seen for evaluation as | was a psychiatrist and he
had been under the treatnment of another psychiatrist and the
conpany was desirous of a second opinion and he understood.

“l asked Clainmant to give nme a history of what happened to
hi m and he said he had been hurt quite a long tinme ago, October
31, 1988, in which he was working for a fishing net nender,
Zapata Hayni e, and he was unloading a truck. He apparently fell
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backwards and he was straddling a bar and said he was hurting in
his |ow back, in his scrotum and in his rear end. There was a
t hrobbing that went into both |egs. He describes being on the
cart about 5 feet off the ground and was eased to the ground
standing up and felt |ike he was unable to stand. He was hel ped
into the building and was | aid on some boxes of netting. He said
he was yelling in pain when he slid off the cart unto the
ground. He was asked by a personnel manager if he needed to go
to the hospital. He tells me he wanted the paranedics to
actually come. He said he was sent to the hospital in a Chevy
Mali bu and was in a |lot of pain riding and was crying by the
time he got to Singing River Hospital in Pascagoul a. He was then
pl aced on a gurney and hurting an awful | ot and said they want ed
a urinalysis before they would do anything for him He was
unsure why they wanted a urinalysis and | explained to himthat
anytime anybody has a straddle injury they would have to worry
about bleeding in the bladder or wurinary tract and so were
testing for blood, etc.

“Subsequently, he underwent three surgeries. |In Decenber of
1988 he had the first surgery by Dr. Privel for contusions all
the way up his back. The second operation was in 1989, again
with Dr. Privel and said there were al so two ot her surgeries for
infection in his legs. The first surgery seened to help. After
the first surgery he was having nore pain and they had to do a
second surgery to correct the left side and the right side which
had col |l apsed. They had himin a body cast and a brace with
velcro straps and he did well and was exercising and wal ki ng.
They then sent himto a back clinic and put himin a nmachine
which was like a chair with straps on his |legs and they were
going to neasure his nobility. He reports it sounded like his
back was tearing and they sent hi mto Ocean Springs Hospital for
a nyelogram He went to Dr. Privel's office and said the doctor
was upset. He said it |ooked like he would need nore surgery
with a fusion but he was going to refer him to another
physician, a Dr. Denpsey in Mbile.

“Dr. Denpsey performed the third surgery in March of 1991
and had to do nore than he antici pated using Harrington rods and
screws, a bone sinulator at L5/S1 for the fusion because he had
to use an anterior and posterior approach and the vertebrae were

unstabl e and needed stabilization until they were solid and
that's the reason the bone sinulator was used. It is Claimant's
understanding that the bone sinulator would be left in
approximately 2 years but as he said, it's still there and he

has asked if it could be renoved. He relates the first time he
asked about renoval, the Worknmen's Conpensation wouldn't pay to
have it done. The last tinme he asked was a few weeks ago and Dr.
Denmpsey told the nurse to set it up for April as an outpatient
procedure. Clai mant does have questions about all of this and
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doesn't want to sound paranoid and said his wife helps him go
over all these things.

“He rel ated he has not been back to work since the original
injury except for a short period after surgery #1. The doctors
that he sees are Dr. Denpsey who is his main, Othopedi c Doctor
and he sees himevery 3-4 nonths for foll ow up and nedi cati ons;
second physician is Dr. Vergunst who is an Internist and treats
his severe di abetes and his hyperlipidem a and his hypertension
with nultiple nedications (a list of which will be attached).
Cl ai mant states that after surgery #2, Dr. Privel told his wife
that his sugar had gone up over 600 and it needed to be brought
down and Dr. Allgood cane in to treat that and then afterward,
he started seeing Dr. Vergunst. His third doctor is Dr. Tracy
who apparently started seeing himin 1992 and saw hi mfor awhile
for 3 or 4 years and then according to Cl ai mant, Worknmen’s Conp
st opped that. They apparently rescheduled it and she's had two
visits so far this year. Apparently the last two visits were 1-
25-00 and 2-8-00 and were new followup visits in which Dr
Tracy is treating himwith talking treatment to help him dea
with his anger and to set sonme goals. The diagnosis is listed as
(309.0) Adjustnment Disorder with Depressed Mood.

“l asked Claimant to tell me his current conplaints
following his accident. He starts off by saying that after he
was hurt and he couldn't work, he had periods where he would
faint and then after surgery #2, it was nore of the sane with a
bui | dup and he was unable to work, periods of fainting, not able
to do things for his children. H's daughter was 3 and he
couldn't play with her. He would pick her up before he got hurt
and then after he couldn't do that. He could take his boys, who
at that time were 7 and 12, fishing but be couldn't do that
anynore. He couldn't garden anynore and this was a famly
affair, gardening and fishing, &etc., they did everything
t oget her even shopping. Al went away when he got hurt. He had
two surgeries and wasn't any better and started hurting so much
and after the third surgery (in which he thought his problenms

woul d be over, i.e., he would go back to work and provide for
his famly and do things with his famly again and get the
bi ggest part of his life back, i.e., be active with his

children) but he really couldn't participate in nmuch. He said
t he day he went back to Dr. Privel and the nurse bad heard his
back was ripped after surgery #2, he reports Dr. Privel asked

hi m what ki nd of vehicle he owned ... a Ford Granada. He sai d he
was told he needed a hi gher seated vehicle which woul d decrease
the strain on his lunmbar area and Dr. Privel wrote a

prescription for a different type of transportation. He said he
turned it in and it caused a |l ot of problens and this was before
M. Dulin was his attorney.
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“After surgery #3, Dr. Denpsey said he needed a handicap
vehicle, that he wouldn't be able to work anynore and he was
permanently di sabled and his |egs haven't worked right and he
tends to collapse without any warning. After surgery #3 he was
sent home in an anbul ance and they started renting vans for him
to go to doctors, etc. He reports they told his wife to rent the
van, put it on a credit card and they would be reinbursed. He
states Dr. Densey wrote a prescription for a handicap vehicle
and he turned it in and since his |legs don't work, they needed
hand controls. He said again, this caused trouble and when he
did go to his deposition of Dr. Denpsey (he sat in and they
rented a vehicle to take himthere) Dr. Denpsey said in essence,
it is not nmedically necessary and it wouldn't heal him or make
hi m any better. Claimnt said crutches don't make ne any better
but they do help by giving assistance as do the back braces and
the shoes that are prescribed and paid for by Wrknen's
Conpensation. So, they pay for some things and others they
don't. He said they paid for the van rental up until the past
year and said they weren't paying for insurance and he didn't
want to go in a vehicle that was not insured. They now say he
has use of access transportation and they have been utilizing
it. He goes to Pro Health Therapy three-ti mes-a-week in which he
gets up at 3:00 a.m and | eaves at 5:00 a.m He said he doesn't
answer the phone at home and the Worknens's Conp got upset
because they now have to notify themwhen he gets finished with
t herapy so they can return himhone. It's a conplicated process.

“When asked to describe a typical day: Claimnt said he
usually gets up from6:30 to 7:00 a.m and has to have help to
bat he (because there's no facilities for a handi capped person,
he hasn't dressed hinmself in years, his equilibriumis off and
be doesn't have hand railings and he has no bal ance) and they
usually bathe in the norning as a rule. He anbul ates around the
house with his crutches and also uses a wal ker every now and
then. His appetite varies and he's on a 2400 calorie diet in
which he eats broiled neats, no salt, lots of fruit and
veget abl es. He goes into great detail about what he actually
does eat. Prior to eating breakfast, his wi fe checks his bl ood
sugar, then after he wal ks in the yard, and they have an A-frane
swi ng; sonmetines he sits inside while his wife is busy with the
house and t he daughter. He will then putter in the yard, watches
hi s nei ghbor train horses, talks with his nei ghbor and he has a
2 year ol d granddaughter who cones over and he spends tine with
her. He goes to bed by 8:00 or 9:00 p.m or so and said he has
initial insomia and his legs feel |ike there are pins and
needl es from his buttocks down his |legs and sonetines even a
sensation of formcations. His painis described as intermttent
and he said Dr. Denpsey had initially referred himto Dr. Tracy
because he had problens with prescription drugs in which he was
abusing them and he didn't realize this. Dr. Denpsey sent him
initially to Dr. Penton, Ph.D., Psychol ogist, which was a waste
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of time and then he went to Dr. Tracy who worked with him
educating him with tapes, behavior nodification and he stil

takes sonme pain medicine intermttently. Currently, as he sees
Dr. Tracy the past two visits, apparently he's not taking any
medi cation at all and is doing just tal king, supportive therapy.

“Past history reveals he was born in Jackson County. His
not her di ed of |ung cancer at age 60 and his father died of bone
cancer at age 73. The siblings consist of two sisters, one
brot her and he is the third. He said he went to school until the
6t h grade and quit because of integration fights, etc., at that
time. He worked in a feed store in Mdss Point for several years
doi ng manual | abor unloading and carrying feed out. Then he
obtained a driver's license and was able to deliver and al so
wor ked the cash register at MIler's Store...He states he has
al ways been in good health and he's been married for 24 years
and they have three children. The ol dest son is 23; the second
son 18 and a daughter 14. His history is positive in that he had
a T & A at age 18 and he reports being allergic to Morphine,
Tal wi n, Tolinase and Cortisone. He denies snoking or al cohol but
gives a history of having diabetes nellitus and hypertension.
Dr. Tracy helped him with nedicines and depression. She
counsel ed hi m about suicide which had crossed his mnd and the
t hought was use the gun but he hasn't and wouldn't do that
because of his famly stating he did have a gun in his nouth
when he thought about his famly. Dr. Tracy also counseled him
about suicide because of people who act so uppity and call him
illiterate. They al so cause aggravation to his wi fe and she has
to go through all the stuff and do all the things all these
years that she's had to put up with such as rental of vans.
These woul d be targeted at Worknen's Conpensati on peopl e and one
of his doctors, which he didn't nention by nanme, but apparently
it is Dr. Denpsey.

“The nmental status exam nation today reveals an alert,
cooperative, obese, large, white mal e who does walk slowmy with
the crutches in both forearnms, who nanages to sit in the chair
and go through the whole evaluation. After about 2 hours, |
suggested he mght like to take a break and get up and move
around a little bit. At which tine he tried to get up and asked
if I would get his wife. Ms. Nelson cane in and was trying to
hel p hi mup and she t hought his bl ood sugar was down. | obtai ned
a bottle of sweetened orange juice for himwhich he drank and he
drank sone cool water after and then seened to straighten out.
So he did have a hypoglycem c spell. He was oriented to person,
pl ace, tinme and situation and his speech was goal directed and
| ogical. There's really no evidence of hallucination, del usions
or any t hought disorder. His affect was sonmewhat subdued and his
t hought and feelings seened to center on anger projected at what
he t hought people were doing to nake his |ife m serable, nanely,
one of his doctors and the Wrknens' Conpensation people. His
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intelligence is average or above by his ability to perform
serial 71s; repeat six digits forward and reversed; give
reasonabl e and vari abl e answers on simlarities and
dissimlarities. H's general fund of know edge is intact. Hi s
menory is intact for recent and renote events. He uses abstract
t hought processes and his judgenent is nornal

“l then discussed with M. and Ms. Nel son what they t hought
the real issue was here and he replied, the biggest issue was
for himto get transportation and this problemis mde worse by
his di abetes. If he goes into a coma or falls, he doesn't have
time to make arrangenments; his wife doesn't have tinme either.
All he is asking for is transportation. He states tw ce they
asked if he found a vehicle that was suitable and they woul d
equip it with hand controls. He would |i ke this because he would
not be totally dependent upon his wife. He reports that they
told himto go out and find a suitable vehicle that could be
nodi fi ed, get paperwork and prices and turn it in. He did that
twice. He said they even asked hi m about color, type of vehicle
and he referred himto his wife because he wanted sonething to
be confortable. He states | could have gone to a Mercedes or
Lexus or a Cadillac but all | wanted was a vehicle that was
confortable; one that would have the handrails, big seats and
even the running boards with lights so he could go out at night.
It turns out the Lincoln Navigator is the nost confortabl e, does
have the grips, does have lights on the running board and it's
t he best one he could find.

“I also reviewed information that was forwarded at
Cl ai mant' s appoi nt mrent which was Dr. Tracy's deposition and sone
previous records fromDr. Tracy.

The di agnostic inmpression of M. Joseph Nelson is on

Axis |: Pain Di sorder Associated with Both Psychol ogi cal
Factors (307.89) and a General Medical Condition
(Chronic Pain Syndrone). Adjustnment Disorder with
Depressed Mood (309.0).

Axis Il: Personality Disorder Not O herw se Specified with
Feat ures of Dependent Personality Traits,
Paranoid Personality Traits, and some Histrionic
Personality Traits.

Axis Il1: Post - Operati ve: 3 Back Surgeries with
Fusi on.
Di abetes Mellitus
Hypert ensi on
Exogenous Qbesity.

“Questions posed to this exam ner are as foll ows:
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1) Address the issues of suicidal ideation.

From the history that | have obtained, it was obvious that
Claimant at one time had a WMajor Depression and also
Dysthym a which were treated adequately by Dr. Tracy, both
medically and with supportive, educational psychotherapy.
Claimant is not suicidal and woul d not do same because of
his | ove and understanding of his famly. He is an angry
man and does project out sone of the blame on the Worknmen's
Conpensation people and one of his doctors but he assured
me he woul d not harm anyone el se.

2) Whether Claimant is really incapacitated from a
psychiatric point of view

When we review all the records, we understand that his nost
recent diagnosis from Dr. Tracy is (309.0) Adjustnment
Di sorder with Depressed Mbod which is just what it says; it
is an adjustnent; he is depressed but he is not
i ncapacitated from a psychiatric point of view. This was
also raised earlier as to whether he was incapacitated
because of his depression, his chronic pain, his diabetes
and the conplications with decreasing eye vision and al so

gquestions of his being illiterate. The nental status
exam nati on shows Claimant is of normal intelligence; heis
not an illiterate person and he can read and wite. He is

not di sabl ed psychiatrically speaking.

3) The issue of Claimant being totally dependent and the
reasonabl eness and the nmedical necessity of him having
special transportation provided for him

Claimant is at home a lot and is dependent on his wi fe and
others to bathe him to help himget around and because of
hi s eye probl enms secondary to his di abetes produces nore of
a dependency. Hi s bl ood sugars are not very well stabilized
or mai ntai ned and he did have a hypogl ycem c epi sode in ny
office. The picture is further conplicated because we have
a man who does have these conditions but he also has
Exogenous Obesity and probably weighs 350 Ibs. It is ny
understanding that if he could and would | ose wei ght that
his diabetes m ght be better; his back pain mght be
better; the undiagnosed problens with his equilibrium and
his Il eg control m ght al so be better. So, | would recomrend
that he go on a concentrated weight |oss program While
having transportation would give him a greater sense of
i ndependence, this would not cure himand in ny opinion, is
not nedically necessary. Transportation solutions | wll
| eave to the providence of the Court, according to Dr.
Maggi o.
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On the basis of the totality of this record and having
observed the demeanor and heard the testinony of credible
Wi t nesses, except as noted below, | make the follow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
Wit nesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exan ner. Banks v. Chicago Grain
Tri nmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, I|ncorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Qui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nuch to the nexus between an enpl oyee's nal ady and
his enploynent activities as it does to any other aspect of a
claim"” Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Cl ai mant's
uncontradicted «credible testimobny alone my constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction,
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with
the requirenent that a claimof injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has held that

“la] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enployment as well as out of
enpl oynment." United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wirkers' Conpensation Prograns, U S. Dep’'t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,

627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inmpairnment is plainly insufficient to shift the
burden of proof to the enployer.” U.S. Industries/Federal Sheet
Met al , I nc., et al., . Director, Ofice of Wrkers'

Conpensation Progranms, U. S. Departnment of Labor, 455 U S. 608,
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102 S.Ct. 1318 (1982), rev'g Riley v. U S. Industries/Federa

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mnt need not affirmatively establish a connection between
work and harm Rat her, a <claimant has the burden of
establishing only that (1) the clai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kelaita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynment. To
rebut the presunption, the party opposing entitlenent nust
present substantial evidence proving the absence of or severing
t he connection between such harm and enploynent or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Wrks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
establi shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the

evidence relevant to the causation issue, resolving all doubts
in claimant's favor. Sprague v. Director, OWP, 688 F.2d 862
(1st Cir. 1982); MacDonald v. Trailer Marine Transport Corp., 18
BRBS 259 (1986).

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi ti ons exi sted which could have caused the harm See, e.g.,

Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271
(1989). If claimant's enpl oynment aggravates a non-work-rel at ed,

under | yi ng di sease so as to produce i ncapacitating synptons, the
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resulting disability is conpensable. See Rajotte v. GCeneral
Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Works
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents "specific and conprehensive" evidence sufficient to
sever the connection between claimant's harmand hi s enpl oynent,
t he presunption no |onger controls, and the issue of causation
must be resol ved on the whol e body of proof. See, e.g., Leone
v. Seal and Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Clainmnt did not establish a prim
facie case of entitlenment to the nmedical benefits he seeks and,
inthe alternative, that there is substantial evidence of record
to rebut the Section 20(a), 33 U.S.C. 8920(a), presunption. I
reject both contentions. The Board has held that credible
conpl aints of subjective synptons and pain can be sufficient to
establish the elenent of physical harm necessary for a prinm
facie case for Section 20(a) invocation. See Syl vester .
Bet hl ehem St eel Corp., 14 BRBS 234, 236 (1981), aff'd, 681 F.2d
359, 14 BRBS 984 (5th Cir. 1982). Moreover, | may properly rely
on Claimant's statenents to establish that he experienced a
work-related harm and as it is undi sputed that a work acci dent
occurred which did cause the harm the Section 20(a) presunption
is invoked in this case. See, e.g., Sinclair v. United Food and
Commercial Workers, 23 BRBS 148, 151 (1989). Mor eover,
Enpl oyer's general contention that the clear weight of the
record evidence establishes rebuttal of the presunption is not
sufficient to rebut the presunption. See generally Mffleton v.
Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C. § 920. What this requirenment neans is that the
enpl oyer nust offer evidence which conpletely rules out the
connecti on between the all eged event and the alleged harm In
Caudill v. Sea Tac Al aska Shipbuil ding, 25 BRBS 92 (1991), the
carrier offered a nedical expert who testified that an
enpl oyment injury did not “play a significant role” in
contributing to the back trouble at issue in this case. The
Board held such evidence insufficient as a matter of law to
rebut the presunption because the testinony did not conpletely
rule out the role of the enploynent injury in contributing to
the back injury. See also Cairns v. Matson Term nals, Inc., 21
BRBS 299 (1988) (nedical expert opinion which did entirely
attribute the enployee’s condition to non-work-related factors
was nonet hel ess insufficient to rebut the presunption where the
expert equivocated sonewhat on causation elsewhere in his
testinony). Where the enployer/carrier can offer testinony
whi ch conpletely severs the causal |ink, the presunption is
rebutted. See Phillips v. Newport News Shipbuilding & Dry Dock
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Co., 22 BRBS 94 (1988) (nedical testinony that claimnt’s
pul monary probl enms are consistent with cigarette snmoking rather
t han asbestos exposure sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock,
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enployment while
the remaining 1% was in an area far renoved from the clai mant
and renoved shortly after his enpl oynent began). Factual issues
cone in to play only in the enployee’s establishment of the
prima facie el ements of harm possi bl e causation and in the later
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equi poi se, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U. S. 920, 89 S. Ct. 1771 (1969). The
Suprene Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all adm nistrative bodies. Director, OWP v. Geenw ch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after G eenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As t he Respondents’ counsel disputes that the Section 20(a)
presunption is invoked, see Kelaita v. Triple A Machi ne Shop, 13
BRBS 326 (1981), the burden shifts to enployer to rebut the
presunption with substantial evidence which establishes that
claimant’s enpl oynent did not cause, contribute to, or aggravate
his condition. See Peterson v. General Dynam cs Corp., 25 BRBS
71 (1991), aff’d sub nom |Insurance Conpany of North Anmerica v.
U.S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U. S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990); Samv.
Lof fl and Brothers Co., 19 BRBS 228 (1987). The testinony of a
physician that no relationship exists between an injury and a
claimant’s enpl oynent may be sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynent, the Section 20(a) presunption no | onger controls and
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the i ssue nust be resolved on the whol e body of proof. Stevens
v. Tacoma Boatbuilding Co., 23 BRBS 191 (1990). Thi s
Adm ni strative Law Judge, in weighing and evaluating all of the
record evidence, may place greater weight on the opinions of the
enpl oyee’ s treating physician as opposed to the opinion of an
exam ni ng or consulting physician who has seen the enployee on
one occasion. In this regard, see Pietrunti v. Director, OACP,
119 F.3d 1035, 31 BRBS 84 (CRT)(2d Cir. 1997). See also Sir
GCean Amps v. Director, OWNP, 153 F.3d 1051 (9th Cir. 1998),
amended, 164 F.3d 480, 32 BRBS 144 (CRT)(9th Cir. 1999).

I njury

The term"injury" neans accidental injury or death arising
out of and in the course of enploynent, and such occupationa
di sease or infection as arises naturally out of such enpl oynent
or as naturally or unavoidably results from such accidental
injury. See 33 U S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensation
Progranms, U.S. Departnent of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), revig Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-related aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuilding and Dry Dock
Company, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent -rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, combines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); | ndependent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. CGeneral Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravation of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-related conditions. Lopez v.
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Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WVATA, 21 BRBS
248 (1988).

As not ed above, | have al ready found and concl uded, and the
Board has affirnmed, that Claimant’s October 31, 1988 work-
related i njury has rendered hi mnot only permanently and totally
di sabl ed but also has resulted in a nost tragic situation where
he has been relegated to a wheel chair and crutches virtually
his entire waking day. As also noted, the only remaining issue
is Claimant’ s entitlenment to certain nmedical benefits which have
been steadfastly resisted by the Carrier until the eve of the
hearing on remand, even when confronted with the nedical
evidence in this closed record, including the testinony of its
expert, Dr. Maggi o, as extensively summari zed above.

Medi cal Expenses

An Enpl oyer found i able for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the medi cal profession for the care
and treatnent of the injury. Colburn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nmedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
also entitled to rei mbursenment for reasonabl e travel expenses in
seeki ng medi cal care and treatnment for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Uni on Tel egraph Co., 8 BRBS 278 (1978).

| n Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlement to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that clainmant obtain enployer's
aut hori zation prior to obtaining medical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
| ngal I s Shi pbuil ding Division, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a cl ai mant has
been refused treatnent by the enployer, he need only establish
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that the treatment he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
St evedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantamount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
aut hori ze needed <care, including surgical costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANCP, 784 F.2d 687 (5th Cir. 1986);
Anderson v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimnt may not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F. R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

On the basis of the totality of the record, | find and
concl ude that Cl ai mrant has shown good cause, pursuant to Section
7(d). Claimant advised the Enployer of his work-related injury
on the sanme day and requested appropriate nmedical care and
treatment. However, while the Enpl oyer did accept the claim it
did not authorize certain nedical care. Thus, any failure by
Claimant to file tinely the physician's report is excused for
good cause as a futile act and in the interests of justice as
t he Enpl oyer refused to accept the claim

As noted, Section 7 of the Act provides as foll ows:

The enployer shall furnish such nedical, surgical, and
ot her attendance or treatnment, nurse and hospital service,
medi ci ne, crutches, and apparatus, for such period as the
nature of the injury or the process of recovery may
require.

A Claimant has proven a prima facie case for conpensable
medi cal services where a qualified physician indicates treatnment
is necessary for a work related condition. Turner vs. Chesapeake
& Potonmac Tel. Co., 16 BRBS 255 (1984). It is also well-settled
that the Enployer is liable for any and all reasonable and
necessary medi cal expenses to treat conditions which are the
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natural and unavoidable result of the work related injury.
Atlantic Marine vs. Bruce, 661 F. 2d 898 (5th Cir. 1981).

Medi cal care, includes x-rays, prosthetic devices, and such
ot her nedical services and supplies recognized as mnedically
appropriate for the care and treatnment of the work rel ated
injury. In this regard, see 20 C.F. R Section 702.401

Modi fications to the Claimant's home necessitated by his
disability, including ranps, w dened doorways, handi capped
accessi ble plumbing fixtures, etc., are covered by Section 7.
Dupree vs. Cape Romain Contractors, Inc., 23 BRBS 86 (1989).

A sui tably equi pped handi cap vehicle is properly chargeabl e
to the Enployer/Carrier as a reasonable neans to provide
necessary transportation to the Cl aimnt for nedical purposes
pursuant to Section 7 of the Act. Day vs. Ship Shape Maint. Co.,
16 BRBS 38 (1983). (I have recently awarded a sim | ar handi cap-
accessi bl e, new van in another matter over which | presided and
a copy of that decision has been mail ed under separate cover to
bot h counsel for their information and future gui dance herein.)

When <credible testinmony, including testinmony of the
Claimant's treating physician, establishes that C aimnt's
psychi at hc probl ens arose during the treatnent of the Clainmnt's
work-related bodily injury, the Enployer/Carrier is |iable for
reasonabl e and necessary psychiatric care under Sgction 7. This
i ncludes treatnment by a psychiatrist for chronic pain syndrone.
Pietrunti vs. Director, ONCP, supra.

The Claimant's treating physician is entitled to specia
def erence. Thus, where the treating physician recommends a
particul ar course of reasonable treatnment and the Clai mant
requests authorization of that course of reasonable treatnent,
then the Cl aimnt, and not the Enployer or Adm nistrative Law
Judge, may choose the treatnment option. Anps v. Director, OACP
supra; Pietrunti, supra.

Respondents acknow edge that the courts have consistently
enphasi zed that the Act as a whole nust be construed liberally
in favor of the Claimant. Voris v. Eikel, 346 U S. 328, 74 S.
Ct. 88, 98 L. Ed. 5 (1953); J.B. Vozzolo, Inc. v. Britton, 377
F. 2d 144 (D.C. Cir. 1967). Pursuant to Section 7 of the Act,
the Enployer/Carrier is responsible for providing a claimnt
with reasonable nmedical treatnment, and numerous cases over the
years have held that this obligation includes providing
"reasonably necessary nedical transportation,” that IS,
transportation to and from nedical providers. However,
Respondent’s counsel submts that he has been unable to find
even a single instance in the jurisprudence in which an Enpl oyer
has been required to buy a Longshore Act claimnt a notor
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vehicle as a form of therapy for depression, particul arly when,
as here, the depression is not the disabling nmedical condition.
(I reject such thesis, as further discussed bel ow.)

Section 7(a)defines conpensable nedical treatnment wth
respect to transportation as, "reasonabl e and necessary cost of
travel incident hereto ... for the care and treatnent of the
injury or disease". Reasonable nedical transportation provided
by enpl oyer/carriers has been well established in other circuits
as a matter of law. In Day v. Ship Shape Mintenance Conpany,
16 BRBS 38(1983). The Benefits Review Board held that
"[e] mpl oyer's purchase of a van is a reasonable neans of
fulfilling the enployer's duty to provide currently necessary
transportation under Section 7(a)" for a quadriplegic clainmant.

Counsel for the Respondents attenpts to distinguish Day as
a unique factual situation. In Smth v. Roubin & Janeiro, Inc.,
21 BRBS 187 (1988), the Board noted that because Day was a
quadri pl egic, his circunstances warranted t he Enpl oyer-Carrier's
purchase of a new vehicle. The Board held that, due to Day's
lack of mobility and the severity of his circunstances, that
particul ar purchase, for him fell wthin the neani ng of Section
7 of the Act. Unlike M. Day's situation, however, the Board
held that Smth was able to wal k around with a "quad" cane and
|l eg brace and even though Smth needed assistance entering and
exiting a vehicle, the purchase of a new vehicle, in order to
render the claimant "nore i ndependent,"” was not a reasonabl e and
necessary expense for the enployer/carrier to incur.

The Claimant in Smith (like Claimant in the instant claim
requested a vehicle in order to render him "nore independent.”
The Board held that the request was unreasonable as a matter of
I aw. Counsel points out that Claimnt is anbulatory; he is
able to walk with, and sonetinmes w thout, the assistance of his
bilateral crutches. Hi's request for a luxury sport wutility
vehicle for the same purpose, i.e., in order to render him"nore
i ndependent,” [TR 95, 10-22] is simlarly unreasonable,
medi cal |y i nappropriate according to two of the three physicians
who have seen Claimant, and is beyond the comunity standard of
medi cal care

Respondents’ counsel submts that the nmere idea of
Claimant's request for a luxury vehicle, such as a Lincoln
Navi gator, when his nedical transportation needs have been
adequately provided, flies in the face of logic, reason and the
integrity of Section 7 of the Act. The Court is required to
consider "such relevant evidence as a reasonable mnd m ght
accept as adequate to support a conclusion”". Anpbs v. Director,
153 F. 3d 1051 (9th Dir. 1998). Claimant's evidence to support
requiring the Enployer-Carrier to purchase hima | uxury Lincoln
Navi gat or has not been nore than "nere scintilla,” and little
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nore than an expression of his w shes and those of his wife.
Counsel further points out that when the Enployer-Carrier was
providing a rental van to Clainmant to transport himto and from
medi cal providers, he and his wfe wused it for general
transportation, according to their own testinony. It was not
until the Enployer-Carrier termnated this abuse of Section 7
benefits that the idea of providing a Lincoln Navigator as a
form of psychiatric therapy surfaced. The abuse was curbed by
providing |inmusine service to transport Claimant to and from
the medi cal providers, and that service has been sufficient to
satisfy the requirements of Section 7. Therefore, counsel for
t he Respondents submts that this Court should deny Claimnt's
request for a Lincoln Navigator as a nedically-unreasonabl e and
unnecessary expense as a matter of |aw.

Counsel requests that Dr. Tracy's testinmny should be
bal anced against that of Dr. Maggi o and Dr. Denpsey as she has
offered no testinony outweighing their opinions. Counsel
concedes that this Court may afford greater weight to a treating
physi ci an's opinion, Anps v. Director, 153 F.3d 1051 (9th Cir.
1998).

| have extensively summari zed the evidence on the issue of
Claimant’s entitlement to the nedical benefits that he seeks
herein in order to place this issue in proper perspective for
t he benefit of the parties and of reviewi ng authorities.

At the outset | note that | am quite surprised that this
i ssue has persisted for so long and that the Carrier has not net
Claimant half-way in an attenpt to resolve this matter.
However, such did not happen and | shall now resolve the issues
present ed herein.

| also note that | amin conplete agreenment with Dr. Tracy,
especially as she has been Claimant’s treating psychiatri st
since February 10, 1992. (CX 1) Claimant was injured in a
serious maritime injury and has been relegated to a wheel chair
and crutches, has to rely on others for his nost basic personal
functions, has |ost his personal self-esteem and dignity and
would be a virtual recluse but for his understanding wife and

famly. Whi | e Respondents’ counsel states that Clai mant was
able to anbul ate about the courtroom (a thesis | categorically
reject), | would cite Dr. Maggio' s description of Clainmnt’s

physi cal condition where the doctor noted Clai mant “anbul ate(d)
slowy” and “l ean(ed) heavily on his crutches” (RX B), and | ater
in the sane report, Dr. Maggi o reports that Cl aimant “wal k(ed)
slomly with the crutches in both forearnms.” (1d.) Dr. Tracy
describes Claimant in simlar terms. (CX 1)

Therefore, it is obvious that Cl aimnt needs personal
transportation so that he mght be restored, as best as
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possible, to the status quo ante that he enjoyed prior to his
injury. Claimant will probably not be able to anmbul ate as he
once did and it is the Carrier’s obligation to give him the
necessary assi stance, within the nmeaning and intent of Section
7.

The present systemutilized by the Carrier of providing a
i mousi ne service, after prior booking in advance, to take
Cl ai mvant solely to his nedical appointnents is sinply unw el dy,
expensi ve and i nappropriate for the nedical energencies to which
Claimant i s susceptible, especially as he experienced an attack
of hyperglycemia while being interviewed by Dr. Maggio. The
present systemis very costly and had resulted in costs of over
$75, 000. 00, as of the date of the hearing on March 22, 2000, an
amount about which the Carrier’s adjuster on this claim was
unawar e. (TR 150-151) | note in passing that that amount is
suf ficient to purchase two brand new, fully-equipped
handi capped- accessi bl e Li ncol n Navi gat ors.

Accordingly, in view of the foregoing, |I find and concl ude
t hat a handi capped-accessi bl e van is nedically necessary for the
Cl ai mtant, according to the well-reasoned and well-docunmented
opinions of Dr. Tracy, as such opinions are based upon the
totality of Claimant’s nultiple orthopedic and psychol ogica
problens. On the other hand, | reject the opinion of Dr. Maggio

that such van is not nmedically necessary because it wll not
cure Claimant from a psychiatric viewpoint. That is not the
point, in nmy judgnment. The purpose of Section 7 is to restore

Claimant to the status quo ante, to the extent possible, and |
find and conclude that such a van is reasonable, necessary and
appropriate. Likew se, Dr. Denpsey’s opinion is based solely on
Claimant’s orthopedic condition and | note that the doctor’s
opi nion on the necessity of a van has wavered, and | am not
persuaded as to why he has done so, even solely from an
ort hopedi ¢ standpoint. In her forthright reports and in her
categorical testinony before ne, Dr. Tracy al one recognizes the
medi cal necessity of a suitable van because of Claimnt’s
mul ti pl e nmedi cal probl ens.

Thus, | reiterate that Dr. Tracy’ s opinions are entitled to
greater weight she has been Claimant’s treating psychiatri st
since February 10, 1992 and as she is in the best position to
state an opinion on this issue. In this regard, see Pietrunti,
supra, and Anps, supra.

However, | also find and conclude that a Lincoln Navi gator,
as the the so-called top-of-the-line SUV, is unreasonable and
not permtted by Section 7 of the Act. | realize that

Claimant’ s | arge body franme may be nore confortable in a Lincoln
Navi gator but it is my judgnent that the Enployer and Carrier
shall provide to Claimnt, as soon as possible, a suitable
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handi capped- accessi ble van, such as the Plymouth Voyager, a
Dodge Caravan or a conparable vehicle, comonly referred to as
a “mni-van.” Such a van will enable Claimant to go to his
myri ad medi cal appointnments, whenever needed, and w Il enable
himto retain sone of his personal dignity and self-esteem and
to not be so dependent on others. | suggest that the parties
work together, in a bona fide attenpt to resolve this issue by
agreeing on the type of van, including the necessary accessories
to nake the van handi capped-accessible. |If not, then the U S
Court of Appeals for the Fifth Circuit should be given the
chance to resolve this issue with finality.

Wth reference to the ongoing psychiatric treatnent by Dr.
Tracy, while the parties have agreed on an eighteen nonth
interim agreenment, effective Decenmber 22, 1999 and as that
agreenment will expire shortly, | agree with Dr. Tracy that
Cl ai mant requires ongoi ng psychiatric counseling, especially as
even Dr. Maggi o agrees that Dr. Tracy' s treatnment plan has been
beneficial .

Accordingly, Claimant is entitled to an award of conti nui ng
psychiatric counseling with Dr. Tracy for so long as such
treatment is reasonable, necessary and nedically appropriate,
even after term nation of the eighteen nonth interimagreenent,
subject to the provisions of Section 7 of the Act.

Mor eover, the Enployer and Carrier should also nake the
appropriate nodifications to Cl ai mant’s honme, as agreed in JX 1,
if same have not al ready been done.

As Cl ai mant was seriously injured on October 31, 1988 and
as these outstanding issues have dragged on for such a |ong
time, | urge the parties to work together and anicably resolve
t hese i ssues as soon as possible so that Clai mant can go on with
his life with a reasonabl e anount of personal dignity and self-
esteem

Attorney's Fee

Claimant's attorney, having again successfully prosecuted
this matter, is entitled to a fee assessed agai nst the Enpl oyer
and Carrier (“Respondents”). Claimant's attorney shall file a
fee application concerning services rendered and costs incurred
in representing Claimnt after June 2, 1999, the date of the
Board’ s ORDER. Services rendered prior to this date should be
submtted to the Board for its consideration. The fee petition
shall be filed within thirty (30) days of this decision and
Respondents’ counsel shall have fourteen days to file a
response.

ORDER

29



Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the followng
conpensati on order

It is therefore ORDERED t hat:

1. The Enpl oyer and Carrier (“Respondents”) shall furnish
such reasonabl e, appropriate and necessary nedical care and
treatment as the Claimant's work-related injury referenced
herein may require, including the medical benefits specifically
di scussed and awarded herein, subject to the provisions of
Section 7 of the Act.

2. Claimant's attorney shall file, within thirty (30) days
of receipt of this Decision and Order, a fully supported and
fully itemzed fee petition, sending a copy thereof to
Respondents' counsel who shall then have fourteen (14) days to
conmment thereon. This Court has jurisdiction over those
services rendered and costs incurred after the Board s ORDER on
June 2, 1999.

DAVID W DI NARDI

Adm ni strative Law Judge
Dat ed: October 11, 2000
Bost on, Massachusetts
DWD: dr
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